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SUtlilARY OF ARGUilENT 
It is the Respondent's argument that Appellant breached the 
lease through constructive eviction. Because of this 
constructive eviction, Respondent should not have to pay any 
future rent nor be liable for attorney's fees, costs and damages. 
ARGUilENT 
Respondent and Appellant entered into a lease agreement 
October 1, 1986. From the beginning of the lease agreement, 
Appellant and her guests trespassed on Respondent's residence. 
This problem continued throughout the tenancy and the trial court 
recognized this as a constructive eviction. 
Munic Meat Co. v. H. Gartenberg J* Co. , 51 111. App. 3d 
413, 416, 9 111. Dec. 360, 366 N.fi. 2d 617 states: 
"It is not essential that there be an express 
intention of the landlord to compel a tenant 
to leave the demised premises or to deprive 
him of their beneficial enjoyment, since 
persons are presumed to intend the natural and 
probable consequence of their acts and, 
accordingly, acts or omissions of the landlord 
making it necessary for the tenant to move 
from the demised premises constitutes a 
constructive eviction." 
Appellant argues that since there were no complaints by 
Respondent to Appellant regarding the continuing problems of 
Appellant's guests entering Respondent's residence, Appellant had 
no chance to rectify these problems. Respondent, therefore, 
1 
could not use constructive eviction as a defense. By referring 
to the Transcript of Proceedings, Addendum "A", (Pages 6, 15, 60, 
61, 80, 81, 95, 96, 100), it is quite evident that Respondent did 
complain to Appellant about problems with Appellant's guests and 
Appellant acknowledged these complaints were made during the 
trial proceedings. Appellant also stated that she had made some 
effort to rectify these problems. Yet, problems of the same 
nature continued to arise. In Eskanos and Supperstein v. Irwin, 
637 P.2d 403 (Colo. Ct. App. 1981), we see a similiar case where 
Irwin claimed constructive eviction due to, at times, untolerable 
noise levels. Initial complaints resulted in some effort to 
reduce noise, but problems of the same nature continued to exist 
after plaintiff claimed to have solved these problems. The court 
concluded that there was a constructive eviction. 
In yet another case, Applegate v. Inland Real Estate 
Corporation, 441 N.E.2d 379 (111. App. Ct. 1982), under 
plaintiff's claim of constructive eviction, the court found that 
although plaintiff had made attempts to notify landlord of 
problems, but never did, the notice requirement was not a bar to 
recovery under the circumstances of the case. The reasoning 
behind this conlusion was that the: 
"...problem was persistent if not permanent 
and that an opportunity for an attempt to cure 
would have availed the plaintiff little." 
In the Respondent's case, the problem of lack of quiet 
enjoyment of residence persisted throughout the tenancy. 
2 
Appellant's continued lack of control over her guests and agents 
stemmed from her inherent belief that it was appropriate to 
trespass in her own house, even though it was rented to others• 
This is in direct conflict with the Entry and Inspection clause 
of the Lease-Rental Agreement, (Addendum "8").- The Entry and 
Inspection clause states that "Tenant shall permit Owner or 
Owner's agents to enter the premises at reasonable times and upon 
reasonble notice...". Appellant never notified Respondent that 
she and her friends would be entering the premises nor did they 
ensure that they were entering at "reasonable times". 
CONCLUSION 
Respondent requests that the court concur with the trial 
court's decision that a constructive eviction did exist, but that 
the trial court erred in finding Respondent liable for one 
month's rent ($630.00) due to the well-settled principle of law 
concerning constructive eviction that states: 
"Where the tenant has rightfully abandoned 
the possession, he is not required to return, 
upon the landlord's removal of the cause of 
the constructive eviction, so as to render him 
liable for future rents." 
49 Am. Jur. 2d Landlord and Tenant, Section 576 (1972), (Citation 
Omitted). Respondent also requests tnat he not be liable for 
damages, costs and attorney's fees. 
3 
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ADDENDUM "A" 
1 
2 
3 
4 
5 
6 
7 
Shaston(?), who later got married also, had to find another 
residence to live in* 
All of which—I think the location we were in was 
perfect for us and too bad it didn't work out. I think 
what Mrs. Josephs wanted was tenants there that would pay 
rent while she could redo her house and her yard and land-
scaping, and still collect rent and, you know, have the 
8 I benefit of getting her house redone. And I don't think—it 
* wasn't, you know, that she would enter our place maliciously 
10 or anything like—you know, it was nothing like that, it 
11 was just—and we never—Julie complained several times about 
12 her-guests around this home, but it just—it's something that 
13 we kept inside ourselves, you know, about her walking in. 
14
 J She'd say, well, do you have a cup of coffee or something, 
she'd use our kitchen in the beginning. 
It just kinda built up and built up, and at that 
15 
16 
*
7
 J end of the period, near the end of March, we'd all decided 
'
8 !
 that, you know, we could no longer live there. 
19
 | THE COURT: Okay. Thank you. 
20 !
 Go ahead and call your first witness, Mr. Bronston. 
21
 | MR. BRONSTON: I'd like to call Jennifer Josephs 
22
 ' JENNIFER JOSEPHS, 
23
 J the plaintiff in this matter, after having been first duly 
sworn, assumed the witness stand, and was examined and 
25 I 
'testified in her own behalf as follows: 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
IS 
16 
17 
18 
tfr 
20 
21 
22 
23 
24 
2S 
stayed for, I believe, somewhere around five days, that was 
als—that was in January. And I believe, my friend, 
Patricia Shurts, stayed there for a few days, and that was in 
February. And that was all the guests that I recall staying 
there, and that was on three separate occasions. 
Q Do you recall Julie calling you up in California 
to complain that your guests were leaving the front door 
unlocked, they'd put their garbage out for us to do their 
garbage— 
A I recall her calling me and saying that the door 
was left unlocked, and I questioned my quests about that, and 
they said that in fact that the door had been left unlocked, 
because you had, in fact, had guests staying there and didn't 
have enough keys to go around for your house guests. 
Q Did you give your guests permission to enter our 
premises? 
A Wo* My guests were told strictly never to enter 
your premises. 
Q Uh huh. And the washing machine and the dryer, 
was that in our premises, or was that—what did you consider 
that area? 
A I don't know if we really discussed—I don't 
believe—I mean, it was my washer and dryer, and I was paying 
the \yater on it, and I don't really—I don't think I 
specifically them anything about the washer and dryer. I 
15 
Q The lease says— 
A —occupy my living room. No, it did not say 
that. 
Q It's your recollection that the lease says that 
her guests will occupy her apartment? 
A Her apartments. That's what it does say, yes. 
Q I'd like to show the lease to you. Okay. Can 
you find on that lease anywhere where that restriction as to 
the guests is made? 
A I'm sorry? What guests? Must— 
MR. GREGORIC: I object. What restriction? 
MR. BRONSTON: The restriction as to the location 
Miss Josephs and her guests must limit themselves. 
THE WITNESS: It says landlord and guests will 
occasionally occupying—will be occasionally occupying 
landlord's apartment. 
MR. BRONSTON: Uh huh (affirmative). 
THE WITNESJ: As far as I know, the landlord's 
apartment is not the living room, kitchen, basement or 
toilet. 
Q (By Mr. Bronston) Okay. But you said you didn't 
object— 
A To using her apartment? No, not at all. That's 
fine. 
Q And did you object to her visiting with you? 
60 
1 I A Yes. I did. 
2 Q Didn't you state earlier that you wish you had 
3 objected, but you hadn't? 
4 A I wish I had verbally objected, because that could 
5 be used in Court. I can't say now that I told her to get out 
6 of my kitchen. I wish I had. I did not. 
7 Q So, you never ma*de it known tocher that her presenc 
8 was unwanted? 
9 I A No. I made it known to her that her guests' 
10 presence was unwelcome in mykjtchen, bathroom, et gj^gra-
n j Q And the guests that you referred to was Jay; is 
12 that correct? 
13 A No. It was Jay and it was a couple people, I 
14 don't know where they were from, but they came into the 
15 living room to turn up the heat. 
16 Q Okay. 
17 A While we were sifting there watching television. 
18 Q Oh huh (affirmative). Did your guests ever touch 
13 the thermostat? 
20 A Probably not, no. We don't like our house to be 
21 very warm, as we ski all day and we're used to the cold. 
22 They would put on a sweater. 
23 Q You know that your guests never touched the 
24 thermostat? 
25 A I don't know that, no-
61 
4 
1
 Q (By Mr. Bronston) Was she required to give you 
2
 written notice concerning her appearance? 
3
 J A Entry and inspection. Tenant shall permit owner 
and owner's agents to enter the premises at reasonable times 
5
 and upon reasonable notice for the purpose of inspecting the 
6
 premises or showing the same to prospective tenants or 
7
 purchasers or for making necessary repairs. 
8 Never did I get anything— 
9 Q No reference to a writing? 
10 A Fine. You need oral, neither. 
11 Q And you didn't deliver written notice to her within 
12 30—within 60 days, as provided by the lease? 
13 J A I did not. 
Q When you—when you say you contacted her as to 
your leaving the premises? Where was she—where did you call 
16 her? 
17 A I believe I called her in Beverly Hills. 
18
 Q Okay. 
19 A I don't have the incredible memory she has, though. 
20 Q Okay. Now, at what point did you ever complain to 
21 her as to the conditions you were living under, as you 
22
 described them? 
23 A As how? 
24 Q Did you ever complain to her about the conditions 
14 
15 
25 that you described as unliveable? 
80 
1 A I—I believe by my actions, and not words, that 
2 she was aware that we were getting—that things weren't 
3 working out. 
4 Q And you've never delivered written notice as to 
5 those complaints? 
6 I A No 
y J Q And I believe your testimony was that the effort 
8 to locate a new place at that time was too great; correct? 
g A Anything could be done, I think it's difficult at 
the—during the ski seas—especially the beginning of the ski 
season, when the majority of our problems were taking place, 
and—well, go on. 
Q Did you ever enter Miss Josephs' apartment on any 
14 I occasion, ever? 
A Yes. I was invited. 
Q You were invited in. Now, with respect to your 
10 
11 
12 
13 
15 
16 
17 leaving the premises— 
18 
19 
20 
21 
22 
23 
24 
25 
A And let me just clarify that last statement. When 
1 did enter her apartment, it was for business purposes, 
in terms of the lease agreement, payment of checks or, you 
know, the dog, or whatever; it dealt with business, not on a 
pleasurable basis. I mean, you know, not that it was 
unpleasurable, but as a social— 
Q You say you were paid for the work* that you 
initially contracted for with her, is that correct, on the— 
81 
me not t o do i t . 
MR. GREGORIC: I o b j e c t t o t h a t l a s t ^ i tement , 
3 
4
 THE WITNESS: Strike it from the record. 
5
 w -(By Mr. Gregoric - me—well- do 
6 you recall--oh, never mind. 
MR. GREGORIC: That's all I have. 
8 I THE COURT: Miss Josephs, did the defendant ever 
9 complain to you about your guests using his portion of the 
io premises? 
ii IESS: Well, of course, the situation with 
12 Mr. Jay Naykevaus, that was a very bad situation, and when 
13 they complained to me, I took care of that right away. And 
14 that—I mean, that was a bad sit— 
MR. GREGORIC: Your Honor, I think I also said it 
16 I was the other guests— 
17 THE WITNESS: He was not a guest, he was working 
18 for me,, and he was not supposed to be stayinq there. 
1 9 . MR. GREGORIC: We actually calledJierjln L.A. and 
20 complained about her guests. She had attested to that, too, 
21 earlier in the trial, here. 
22 THE WITNESS: I think the Judge is asking me 
23 questions. 
24 MR.„GREGORIC: So,•we have, yes, complained. 
25 THE COURT: Don't interrupt, sir. 
95 
1 MR. GREGORIC: Okay. 
2 THE COURT: Did he call you and— 
3 THE WITNESS: Yeah. They, notif j.edme when— 
4
 I THE COURT: But that was about this au> f ,, •' -• " 
taken your car, huh? 
THE WITNESS: Yeah, and they did—they told me 
about that the people had left the house u^lock^d_^that_ one 
8 time, when—it was Dr. and Mrs. Soble were there, and they 
a complained t h a t — 
THE COURT: Did they complain about your guests 
using the washing facilities? 
THE WITNESS: No, they never said anything about 
-h< cashing—if they'd have told me that the guests used the 
• 4 | washer and d ryer, I wou Id 1 lave tc: L I them not to use i± r;ie 
1S I only thing they did is they said that these people had left 
the house unlocked, and when I asked them > -u-v 
17 sa .. -ts there, themselves, and that they 
18 had themselves left the house unlocked, and they found it 
19 unlocked. 
; THE COURT: Okay. Thank you. You can step down. 
: Any other rebuttal, Mr. Bronston? 
22 I MR. BRONSTON: No, your Honor-
23 THE COURT: All right. Anything you'd like to 
24 have, anybody testify on what is called surrebuttal, 
25 Mr. Gregoric? 
96 
1
 never had an intention of moving into her residence with the 
2
 idea of buying a place to live; I mean, that would be absurd, 
3
 1 would have just bought it there on the spot. We--
4
 THE COURT: Was it for sale? 
5 MR. GREGORIC: What? Her place? 
6 THE COURT- Her place. 
7 MR. GREGORIC: No, no, not her place. I mean, her-
8 her allegation I •? tint- when I came to move there, that I was 
9 going t o — I had the intention ot * ventuatLy buyinq a plu:e. 
10 THE COURT: Oh, I see. 
11 fii GREGORIC: Leaving m the spring, and I claim 
12 that that is not my intention, I didn't know I was going to 
13 marry Julie. 
14 we complained bitterly to her about, in the first 
18 
15 instance with Jay, and I realize that was early on in the 
16 contract, and yon know, that—well, I mean, it was, you know, 
17 it was a tough thing to deal with. Julie complained fairly 
bitterly about the guests and she was really P.G.ed about 
19 that, and so were the other two residents, Chris and Shaston. 
20 We never, after that, made any verbal or written 
21 complaint to her, but we—our actions did n o t — I mean, they 
22 were not friendly towards her, and shp knew that we were 
23 having trouble, and—I mean with her, and in fact, in the 
24 very end, I mean it was almost—she was sitting out in the 
25 back yard with us, and it was just coming—you could tell 
100 
ADDENDUM " B " 
LEASE-RENTAL AGREEMENT AND DEPOSIT RECEIPT 
JEIVED FROM. ^^*E^...?*?59H?. „ 
- .„
 r — . ... . — — .hereinafter referred to as Tenant 
sum of $. . .1 J. ?.19..:.9.9 ( . . .95.?.. . . .3H?.H.?.!!:B4.. . .^ DOLLARS) 
Jenced by as a deposit which, upon acceptance of this rental agreement, shall belong t( 
Owner of the premises, hereinafter referred to as Owner and shall be applied as follows:
 RECEIVED , PAYABLE PRIOR TO OCCUPANCY 
,t for the period f r o m . . . . Q . ^ ^ ^ 1986 , _ 600.00
 $ 
t „ month's rent $ ?19..:.9.9.. $ 
urity deposit $ 2QCU-0Q.._~ $„_ 
Deposit $ „.,, $ 
mine chan* . . < « " > « * AND#WALLS) $ lftO^OO ^ 
er ..*$.?&9SJ?. $ 100.00 J 
AL $ . ^ l+JbZO.QCL. $ 
In the event that this agreement is not accepted by the Owner or his authorized agent, within _- da>s, 1ht iotaf deposit received shall be refunded 
Tenant hereby offers to rent from the Owner the premises situated in the City of SALT LAKE
 County 0 j SALT LAKE 
e o f - 2 M _ described as 2 6 8 0 EAST frORT UNION BOULEVARD
 conslstIng ftf H6USE/DUPLEX 
n the following TERMS and CONDITIONS: 
LM: The term hereof shall commence on - U C T O g a r i . ^ 19 8 6 , and continue (check one of the two following alternatives) 
B»until September 30 19^2.
 6 o 
5 on a month-to-month basis thereafter, until either party shall terminate the same by giving the other party _ ^ _ days written notice delivered by certified mail 
IT: Rent shall be $ 6 3 0 * 0 0 per month, payable in advance, upon the 1 S T day of each calendar mo;ith to Owner 0 
authorized agent, at the following address: D E P O S I T - F . I . B , - H I L L S I P E P L A Z A A C C t # 2 8 1 2 5 2 6 8 0 1 - 1 8 
t such other places as may be designated by Owner from time to time. In the eventrenlis not oaid within five.(5) days aitet,due date, Tenant agrees to pay a late 
ge of $10.00,Tenant agrees further to pay $5.00 for each dishonored bank check. L A T E F E E ? 3 U A F T E R 1U BAyfe 
LTIPLE OCCUPANCY: It Is expressly understood that this agreement is between the Owner and each signatory individually and severally: In the event of default by an 
signatory each and every remaining signatory shall be responsible for timely payment of rent and all other provisions of this agreement 
LITIES: Tenant shall be responsible for the payment of all utilities and services, except: S g W E R t WATER AND GARBAGE 
h shall be paid by Owner, ,
 N n 
: The premises shall be used as a residence with no more than -.adults and children, and for no othe 
Dse, without the prior written consent of the Owner. Occupancy by guests staying over 15 days will be considered to be In violation of this provision. 
S: No pets shall be brought on the premises without the prior written consent of the Owner. $ 1 0 0 d e p o s i t - e x t r a -
JSE RULES: In the event that the premises Bre a portion of a building containing more than one unit, Tenant agrees to abide by any and all house rules, whethe: 
uigated before or after the execution hereof, including, but not limited to. rules with respect to noise, odors, disposal of refuse, pets, parking, and use of common areas 
nt shall not have a waterbed on the premises without prior written consent of the Owner. 
INANCES AND STATUTES: Tenant shall comply with all statutes, ordinances and requirements of all municipal, state and federal authorities now in force, 0 
1 may hereafter be in force, pertaining to the use of the premises. 
ICNMENT A N D SUBLETTING: Tenant shall not assign this agreement or sublet any portion of the premises without prior written consent of the Owner. 
— t>~ 
NTENANCE, REPAIRS OR ALTERATIONS: Tenant acknowledges that the premises are in good order and repair, unless otherwise indicated herein. Owner ma-
y time give Tenant a written inventory of furniture and furnishings on the premises and Tenant shall be deemed to have possession of all said furniture and furnish 
in good condition and repair, unless he ubjests thereto in writing within fiv* 4ays after recelotof such inventory. Tenant shallr at his own expense,, and at all times 
ain the premises m a clean and sanitary manner including all equipment, appliances, furniture and furnishings therein and shall surrender the same, at terminal.o> 
f, in as good condition as received, normal wear and tear excepted. Tenant shall be responsible for all repairs required for exposed plumbing or electrical wiring ant 
amages caused by his negligence and that of his family or invitees or guests. Tenant shall not paint, paper or otherwise redecorate or make alterations 1o the premise 
ut the prior written consent of the Owner. Tenant shall irrigate and maintain any surrounding grounds, including lawns and shrubbery, and keep the same clear 0 
;h or weeds if such grounds are a part of the premises and are exclusively for the use of the Tenant. 
tY AND INSPECTION: Tenant shall permit Owner or Owner's agents to enter the premises at reasonable times and UDon reasonable notice for the purpose 0 
:ting the premises or showing the same to prospective tenants or mirrhaeorc nr fnr makina npp»«wrv renal™ J E R R Y COX — 9 4 2 — 5 6 0 5 
MNIF ICAT ION: Owner shall not be liable for any damage r 
>f, or in common areas thereof, and Tenant agrees to hold 
SESSION: If Owner is unable to deliver possession of tb 
this agreement be void or voidable, but Tenant shall pr 
red within days ?' 
kULT: Any failure by Tenant to pay rent when 
$es is hereby subject to a lien in favor r 
the event of a default by Tenant, Own 
nt as \t becomes due, or (b) at any ' 
including the cost of recovering ' 
ion, of the amount by which fr 
RITY: The security deposi* 
portions of said deposit 
0 apply the Security r 
SIT REFUNDS: / 
iRNEYS FEES' 
shall be en' 
ER: No ' 
s right 
CEr 
